160

Chapter 4 Cultural,
Educational, and Legal
Perspectives on Immigration:
Implications for School Reform

Marcelo Sudrez-Orozco, Peter D. Roos, and Carola Sudrez-Orozco

Nationwide, “first- and second-generation immigrant children are the
most rapidly growing segment of the U.S. child population” (Landale
and Oropesa 1995, 1). This influx of linguistic and ethnic minority
children has significantly affected the country’s public school system.
Not surprisingly, schools have been largely unprepared to service
these new students. Historically, schools have floundered in the ser-
vicing of non-mainstream minority and poor children and they have
been even less able to provide adequate education to linguistic minor-
ity children.

Concurrently with this swift demographic shift, a nationwide pre-
occupation with school reform has occurred. A number of restructur-
ing and school reform attempts have been made in school districts
across the country. Unfortunately, a mounting body of evidence dem-
onstrates that most federal, state, and local school improvement ef-
forts have not improved the daily school experiences of immigrant and
linguistic minority school children. In fact, some reform attempts
have operated against the best interest of these students. If for no other

reason than the sheer numbers of such students, education reform
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efforts that do not address the unique needs of immigrant children will be

abysmal failures.
)

THE “NEW” IMMIGRATION

The United States and other post-industrial nations are in the midst of a major
demographic transformation largely (though not exclusively)! related to
changes in immigration patterns over the fast three decades (Edmonston and
Passel 1994; Portes and Rumbaut 1996; Simon 1995). The United States has
undergone other waves of immigration where even larger percentages of the
overall population were foreign born. However, 8o percent of today’s “new
immigrants” tend to be non-European in origin, emigrating from the “develop-
ing” world of Asia, Latin America, and the Caribbean (Edmonston and Passel
1994)-

While these “new immigrants” experience an American context distinet
from that of previous waves of immigrants to the United States, they also share
many characteristics with them. Like the previous waves of immigrants, the
current wave is predominantly poor and of modest education. While some have
argued that the new immigrants are less inclined to settle permanently in this
country, this is highly debatable; itis clear that whatever the original intention,
those who have children who grow up in this country are unlikely to resettle in
the country of origin.

Current immigrants arc entering a country which is economically, socially,
and culturally unlike the country which absorbed—however ambivalently—
previous waves of immigrants. Earlier immigrants arrived on the eve of the
great industrial expansion in which foreign-born workers and consumers
played a key role (Higham 1955). Today, the kinds of jobs typically available to
many new immigrants do not hold the same kind of promise for upward
mobility (Portes 1996) available to previous immigrant groups. At the same
time, the mood of the country reflects a rather bleak view of the future. As a
result, chese racially distinct immigrants are a visible scapegoat for much of
what ails the nation; the resulting popular “immigrant bashing” has dramat-
ically and negatively effected the receptivity of schools to immigranc children.

Demographic realities indicate that the children of these immigrants will
clearly be key players in the reshaping of the American democracy, economy,
and culeural pluralism. As will be discussed later in this chapter, given thar the
modern American economy is so much less accommodating to those with few

cducational skills, it becomes all the more urgent to educate the children of
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immigrants adequartely. To complicate matters, U.S. schools are challenged 1o
respond to children who bring to the classroom unprecedented diversity in

cultural background and languages. For example:

+ In California, students of limited English proficiency (LEP) jumped from
fewer than 500,000 in 1985 to more than 1.2 million a decade later (Rumbaut
1995). LEP students now make up approximately 20 percent of the California

school population.

In New York, the population of foreign-born residents continues to grow ata
net increase of 460,000 people between 1990 and 1995, even as the overall
population of the state has declined (Pérez-Pena 1996, 27). New York City
schools “have averaged an influx of 20,000 students a year, largely through

immigration” (ibid).

According to Florida Department of Education records, from 1992 to 1995, in
South Florida, Dade, Broward, and Palm Beach counties, school districts
experienced a growth rate for their LEP student populations of 10.4 percent,

30.47 percent, and 16.69, respectively.

SECONDARY MIGRATION

Although new immigrants are highly concentrated in a handful of states (Cali-
fornia, New York, Florida, Texas, lllinois, New Jersey), secondary migration is
bringing forcign-born children into public schools in urban, rural, and subur-
ban communites virtually everywhere.

Immigrants who entered the United States early in the twentieth century
tended to settle first in northern manufacruring centers. In contrast, almost 40
percent of immigrants counted in the 1980 U.S. census resided in just two
metropolitan areas—Los Angeles and New York City. Another 20 percent were
found in San Francisco, Chicago, Miami, and Dallas/Ft. Worth (First and
Carrera 1988). In 1991, the ten most popular states of intended residence for
legal immigrants were California, New York, Florida, Texas, New Jersey, 1lli-
nois, Massachusetts, Virginia, Pennsylvania, and Maryland (National Confer-
ence of State Legislators 1994).

A prominent characteristic of the current immigration wave is secondary
migration. While immigrant families are likely to settle first in large urban
centers, substantial numbers move on, motivated by a desire for family unifica-
tion, improved economic prospects, and community. This, together with the
fact that today’s immigrants tend to be young and have large families, means

that the children of immigrants are increasingly found in schools in suburbs,
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small towns, and rural areas, as well as the large gateway cities (National

Conference of State Legislators 1994). For example:

« In Rogers, Springdale, and other small communiries in northwest Arkansas,
large numbers of Mexican, Mexican-American, and southeast Asian families
recruited by food corporations to work in chicken-processing factories are
settling in previously Ozarkan or white communities. The number of chil-
dren from these families—children of color who often do not speak En-

glish—in local public schools have doubled in recent years.

In Garden City, Kentucky, Vietnamese, Cambodian, and other Asian workers
have joined first- and second-generation immigrant families from Mexico to
work in local meat-packing operations. Their children also bring new chal-
lenges to schools not used to coping with a variety of languages and cultural

perspectives.

In North Dakota, refugee resettlement agencies have placed significant num-
bers of families from Bosnia, Afghanistan, Vietnam, and other Asian coun-
tries. Children from all these groups attend local schools which previously had

little experience with cultural and language diversicy.

In Des Moines, Towa, two-thirds of all surviving Tai Dam (members of a

Laotian ethnic minority) live, work, and study.

In Minneapolis and St. Paul, large Hmong communities must adapt to both

social and meteorological climates typical of the U.S. heartand.

THE EDUCATIONAL CHALLENGE

The challenge of educating culrurally and linguistically diverse student popula-
tions lies in the future for many U.S. public school districts. Although immi-
gration tends to be highly concentrated in a handful of states, foreign-born
people are found in all areas of the nation and in diverse school systems. The
presence of immigrant students and linguistic minority children in U.S.
schools is a reality that must be dealt with effectively. The future well-being of
this nation is inexorably linked to the adequate functioning of these immigrant
children. This reality will not go away, regardless of upsurges in nativism, shifts
in border policies, and handwringing.

The changing faces of these communities, many of which have never had
substantial numbers of residents whose culture is not that of mainstream
America and who speak languages other than English, have produced and are
likely to continue to produce community tensions both in neighborhoods and

in schools. Constructive resolution of these tensions is most likely to occur if
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individuals and organizations work together, across differences in culture and
language, to achieve common goals (First and Carrera 1988; National Confer-
ence of State Legislators 1994).

Growth rates such as those described earlier point to an inevitable coming
crisis in U.S. public education as largely top-down reforms—devised by plan-
ners who are largely unfamiliar with the experiences and languages of these
children——continue to reorganize and restructure schools for the coming cen-
tury with litdde input from the families and communities of the children who
will attend them. These demographic facts lead to several conclusions. First,
reform that is not comprehensive will not succeed. Second, to the extent that
institutional failure of our schools must be addressed through broad-based
reform, immigrants will rise and fall with the success of that movement irre-
spective of specific reforms aimed at unique immigrant needs. The converse is
also true. If reform is not sensitive to those unique needs or fails to be “individu-
alized” to address barriers not confronted by others, immigrant students will
not benefit from school reform. While we will focus our attention on these
latter barriers, we will briefly address some of the broader reforms and how they
must be sensitive to the needs of immigrant students and their families.

How might educational reform be shaped to accomplish these ambitions
and goals? It is clear that, as in the past, lawyers, community advocates, parents,

educators, and rescarchers will have to collaborate. Addressing the problems

and barriers facing immigrant students—a disadvantaged and politically pow-
erless minority—will require a range of approaches involving the skills of
reachers, rescarchers, community leaders, and lawyers.

The language needs of these pupils were barely recognized before lawyers for
the Center for Law and Education wrote the first Bilingual Education Act in
Massachusctts, and San Francisco Legal Services lawyers, with the aid of a
broad cross-section of supporters, secured a Supreme Court victory in Lau v
Nichols. Equitable financing for schools grew out of the collaboratory effort of
educators such as Jose Cardenas in Texas and civil rights organizations. The
right of undocumented pupils to basic access required the efforts of researchers
and lawyers in the early 1980s when Phyler 1. Doe was decided, and continues
today in the fight over California’s Proposition 187. Whether proceeding

through litigation or other forms of advocacy, this collaboration must continue.

We have addressed the demographic and historical record that cries out for a
major intervention on behalf of immigrant scudents as reform initiatives are

debated. In our subsequent discussion, we will view the issues raised in this
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chapter through two lenses. We will first explore sociocultural and educational
issues in the schooling of immigrant and linguistic minority children, includ-
ing: (a) the strengths that immigrant families bring to this country before many
sink into a morass of hopelessness that too often characterizes many second-
and third-generation families; (b) structural barriers to academic success for
immigrant and linguistic minority children; and (c) the school reform move-
ment and its impact on immigrant and linguistic minority children. We will
then discuss the following issues from a legal perspective: (a) historical discrimi-
nation and the crucial question of whether undocumented children should
continue to be educated in American public schools-—a question that cannot
be segregated from the broader question of whether we are prepared to address
the needs of all immigrant students in a positive manner; (b) how and why the
issue of language must be part of any discussion of reform; (c) the barriers of
incquitable distribution of resources; and (d) how current proposals for general
education reforms must be adjusted to recognize the realities facing immigrant
families.

In our final section, we discuss some of the practical issues that must be
addressed if collaborative efforts are to be successful in making educational

reform succeed for immigrant students.

SOCIOCULTURAL AND EDUCATIONAL ISSUES
IN THE SCHOOLING OF IMMIGRANT AND
LINGUISTIC MINORITY CHILDREN

Immigrant Children in Jeopardy:

Hope in the Face of Barriers

The debate over immigration is as old as the American nation. Every significant
cycle of new arrivals generated pro-immigration lobbies and anti-immigrant
nativism. Immigration, many point out, is an enduring feature of American
history.

Today, the United States has a foreign-born population of nearly 20 million
people. During the decade of the 1990s the United States has been admitring,
on average, nearly 1 million immigrants per annum. Although this is a signifi-
cant hgure, it has been noted that the proportion of immigrants in the U.S.
population, today on the order of 8.5 percent, is less than in prior historical
epochs. In addition to legal immigrants, an estimated 200,000 to 400,000
immigrants enter the country annually without documentation.

In 1990, there were nearly 5 million Asian and 8.5 million Latin American
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and Caribbean immigrants in the United States. Nearly 8o percent of the “new
immigrants” come from Asia, Latin America, and the Caribbean and are
therefore “of color.” Some critics of immigration seem preoccupied with the
cultural implications of continued large-scale immigration from third-world
countries. Much of the current xenophobic outcry focuses on an unparalleled
anxiety about the implications of such diversity on American culture (Brim-
elow 1995). Can and will today’s Mexicans, Filipinos, and Dominicans be
tomorrow’s Americans?

The new immigrants are indeed a diverse demographic and sociocultural
population. They “include at once the most educated [those from India and
Taiwan] and the least educated [those from Mexico and El Salvador] ethnic
groups in the United States today” (Rumbaut 1995, 17). The new immigrants
come from many countries and varied socioeconomic, educational, and profes-
sional backgrounds.

Individuals of Mexican origin are by far the largest group of new immigrants;
there are “more immigrants from Mexico in the United States in 1990 than
from all of Europe combined” (Rumbaut 1995, 20). The 1990 census data
indicate that there were 4.3 million Mexican immigrants legally residing in the
United States. While there is a long history of Mexican immigration to the
United States, the Central American wars of the 1970s and 1980s initiated an
unparalleled wave of emigration from that part of the world, bringing close to a
million Central American refugees and immigrants to the United States by
1990. In terms of socioeconomic status and school attainment, children of
Central American origin tend to be closer to their Mexican peers than to their
Asian peers.

In general, the new immigrants from Latin America and the Caribbean tend
to be less educated and poorer than Asian immigrants, with the exception of
refugees from Indochina (see Landale and Oropesa 1995; Rumbaut 1995).
Though often lumped together as the “model minority,” Asian students repre-
sent a heterogeneous population involving highly diverse linguistic, religious,
and socioeconomic groups. Among Asian immigrant communities which send
large numbers of students to U.S. schools are Viethamese, Cambodian, Fili-
pino, Laotian, Hmong, Chinese, and Tai Dam. The largest group of Asian
immigrants to the United States is from the Philippines (close to 1 million,
according to 1990 figures). Filipinos tend to have very low rates of poverty
(5.9%) and a relatively high rate of labor force participation (76.3% compared
to 39.7% among immigrants from the former Soviet Union). In 1990, there

were slightly over a half-million Chinese, and about the same numbers of
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Vietnamese and Korean immigrants in the United States. Korean immigrants
have a distinctly high rate of self-employment (18%). Immigrants from India
(some 450,000, according to 1990 figures) have the highest percentage of
college graduates of any group in the United States (64.9% compared to 3.5%
among Mexican immigrants). The U.S. Asian immigrant population, then, is
exceptionally diverse and complex, a fact which is seldom recognized by public
schools.

Although there are significant differences by country of origin, there are
nevertheless some important similarities in the condition of the majority of
immigrant children in the United States. Immigrant children, for example,
“have higher rates of poverty than the general population” (Landale and Oro-
pesa 1995, 6). The highest poverty rates are found among immigrant children
from Latin America: “About half of first-generation Puerto Rican children are
living in poverty, compared to about forty percent of both Mexican and Do-
minican children. Similarly, about forty percent of first-generation Vietnamese
children are poor, a figure much higher than that for first-generation children
in the other Asian subgroups” (Landale and Oropesa 1995, 6).

Refugee children bring to the immigration process the added dimension of
post-traumatic stress responses owing to their experiences prior to taking ref-
uge. The residue of these histories is carried into their new homeland, adding to
the complexity of adaptation. Children coming from Central America and
Indochina are particularly likely either to have been exposed to such traumas or
to have parents who have undergone such levels of trauma. These experiences
may lead parents to be psychologically unavailable to their children, which in
turn affects the children’s psychological development.

The data, in short, suggest that immigrant children come from a variety of
ethnic, linguistic, religious, and socioeconomic backgrounds. In terms of their
adaptation to American schooling, the children of better educated Asian immi-
grants tend to do quite well—often surpassing their U.S. peers in terms of
grades, performance in standardized tests, and aspirations for postsecondary
education. On the other hand, the children of poorer and less educated immi-
grants from Latin America and the Caribbean as well those of Indochinese
refugees (perhaps not surprisingly) tend not to do as well academically.

What is surprising is that the longer immigrant students are in the United
States the less well they tend to do in schools, a finding revealed by a number of
studies (Portes and Rumbaut 1996; Kao and Tienda 1995; Rumbaut 1995;
Steinberg 1996; Sudrez-Orozco and Sudrez-Orozco 1995). Kao and Tienda, for
example, in an analysis of the first panel of the National Education Longitudi-
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nal Study of a nationally representative sample of 24,599 students from 1,052
randomly selected schools, found that, “Overall, both first and second genera-
tion youth, that is the children of immigrants, carned higher grades and math
scores and expressed higher educational aspirations than children of native
born parents. This generalization held even after the effects of race, ethnicity,
and parental socioeconomic status were held constant” (1995, 9).

Although there are significant differences by country of origin in the school
performance of immigrant children, new data suggest that length of residence
in the United States seems associated with declining school achievement and
aspirations for all groups. In his survey of 5,200 children of immigrants enrolled
in schools in San Diego and in South Florida, Rumbaut found a “negative
association of length of residence in the Uniced States with both GPA and
aspirations. Time in the United States is, as expected, strongly predictive of
improved English reading skills; but despite that seeming advantage, the longer
residence in the United States and second-generadion status (that is, being born
in the United States) are connected to declining academic achievement and
aspirations, net of other factors” (Rumbaut 1995, 47—48).

[f the majority of the immigrant children in U.S. schools were from middle-
class English-speaking families, there probably would not be a chapter in this
book on “immigrant children.” While such children might confront some
initial difficulties in American schools, their story would be one for an occa-
sional Ph.). thesis; their presence in our schools would not present major and
unique issues for school reform. What is it about typical new immigrant
children that distinguishes them from middle-class “mainstream” English-
speaking children? First, in most cases they are not white. Second, they tend to
be poor. Third, their families are not English-speaking. Fourth, their parents,
who must guide their education, have very little education themselves, and
often have no knowledge of how the American school system works. Fifth, the
cultural values and the characteristics of the parents, and by extension the
children, are often at odds with the values and characteristics of the school
institution and those who carry out its mission. Finally, these children often
find themselves in schools that are already the most overburdened and least
equipped to deal with the needs of their students.

Balanced against these mountains that must be scaled is an opportunity that
often does not exist within families that have suftered generations of oppression
and poverty in the United States. Recent immigrant families and their children
bring hope. They bring the belief that hard work can improve their economic

and social condition. This belief provides a grand opportunity, research has
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demonstrated. However, unless there are major inroads into overcoming the
barriers to education, hope too often rurns to failure and cynicism. If education
reform is to successfully break the cycle of failure for many immigrant children,
it must understand the barriers to success and harness the energy of optimism
that new immigrants bring with them.

In subsequent sections we will discuss the specific factors listed above and
how they compel different responses to school reform. We begin, however, with
a brief discussion of the research on the psychosocial framework of the recent
immigrant family and how that can translate into school success. We do so to
counter the sense of despair that so many seem to have about the likely prospect
of breaking the cycle of failure that has burdened the children of many immi-

grants of color.

It has been long recognized that the immigrant generation often arrives in a
new land as pioneers with dreams of making a better life for themselves as well
as for their children. The objectives of first generation are relatively clear: get a
job, earn money, learn a new language, if possible offer an education to the
children, and in general improve their lot in life. Family reunification is another
powerful motive driving many new arrivals. Some new immigrants, perhaps
more than the current anti-immigration lobby may realize, ofren wish eventu-
ally to return home to settle there once financial considerations allow it.

The obvious difficulties that most migrants face include language inade-
quacies, a general unfamiliarity with the customs and expectations of the new
country (what anthropologists refer to as “cultural discontinuities”), limited
economic opportunities, poor housing conditions, discrimination, xeno-
phobia, and what psychologists term the “stresses of acculturation” (Rogler,
Cortes, and Malgady 1991, 585—97; for other studies of the stresses of immigra-
tion, see Arevalo 1987; Padilla and Durin 1995; Rodriguez 1989; Rogler, Mal-
gady, and Rodriguez 1989; Salgado de Snyder 1990; Sluzki 1979).

Despite these obstacles, in many cases immigrants experience their lot as
being better than it was in their country of origin (Gibson 1988). Because of a
perception of relative material improvement, many migrants may fail to inter-
nalize the anti-immigrant negative attitudes of the host country toward them,
maintaining their country of origin as a point of reference (Roosens 1989, 132—
34). In addition, recent immigrants commonly view and experience their
current lot not in terms of the ideals and expecrations of the majority society
but rather in terms of the ideals and expectations of the “old culture” (De Vos
1973).
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This is part of an interesting orientation that has been termed “the immi-
grant’s dual frame of reference” (Sudrez-Orozco and Sudrez-Orozco 1995). The
Sudrez-Orozcos have noted that immigrants are constanty comparing and
contrasting their current lot in the host society against their experiences, oppor-
tunities, and expectations in the country of origin. During the earliest phases of
immigration, the new arrivals may come to idealize the new country as aland of
unlimited opportunities, concentrating on the negative aspects of life in the
land left behind. The second generation, in contrast, cannot compare their own
current experiences to previous experiences of relative deprivation. Instead,
their standard of assessment may be the host culrures’ affluent ideal (often
represented in television and film) where they are likely to find themselves
lacking. From the second generation’s perspective, their lot in life has decidedly
not improved.

Rogler, Cortes, and Malgady’s (1991) exploration of the psychosocial conse-
quences of an important generational discontinuity in a sample of Mexico-born
parents and their California-born children relates to this immigrant dual frame
of reference. They write, “The selectivity of the migration stream from Mexico
to California tends to create a psychologically robust first-generation immi-
grant population who feels less deprived because migration has increased their
standard of living; in contrast, the Mexican Americans born in the United
States feel more deprivation because of their much higher but unrealized
aspirations” (1991, 589).

The consequences of this parental optimism on the educational aspirations
and achievement of first-generation immigrant children from a variety of
counties of origin has long been recognized (Kao and Tienda 1995; Rumbaut
1995; Suarez-Orozco and Suédrez-Orozco 1995; Gibson and Ogbu 1991) and is
often translated into positive classroom behaviors (at least in the initial phases
of immigration). Teachers interviewed about their experiences with immigrant
students often indicated that they relished the positive attitude toward school-
ing and learning among new immigrant students (Suarez-Orozco and Sudrez-
Orozco 1995). These same teachers were puzzled to see that the longer the
immigrants attended U.S. schools, the more ambivalent they became toward
school and school authorities. As a perplexed teacher said, “The more Ameri-
canized they become, the worse their attitude is in school.”

Researchers have suggested that sociocultural (including sociolinguistic) and
socioeconomic factors, as well as overcrowded and poorly staffed schools, seem
to lead many acculturated immigrant students eventually to develop ambiva-

lent attitudes toward school and the value of education. In addition, we argue,
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ongoing discrimination and disparagement specially targeted to “unwanted”
new immigrants is particularly destructive. Last, when learning and success in
an institution of the dominant culcure—rthart is, the school—come to be
cxpcricnced as an act of ethnic betrayal, signifying a wish to “be white” learning
may become a problem to some ethnic and immigrant minority students
(Fordham and Ogbu 1986). As a consequence, a high drop-out rate continues to
be a severe problem in some communities of minority immigrant children (see

Gibson and Ogbu 1991; Sudrez-Orozco and Sudrez-Orozco 1995).

Barriers to Academic Success

As the largest immigration wave of the century carried growing numbers of
foreign-born students into U.S. public schools in the late 1970s, educators in
the public sector struggled to meet the academic and social needs of these
students. They found themselves with few research findings to guide them,
other than an inconclusive array of bilingual (dual language) education studies.
During the early 1980s, the school reform movement had largely focused on
“excellence” and paid little attention to equity issues for either U.S. or foreign-
born students. Few researchers were interested in examining the many chal-
lenges that immigrant students were posing for public schools, except for the
general consensus among immigrant parents and educators that these students

should learn English. However, by the mid-1980s the barriers to academic

success that immigrant children—and their parents—were encountering in
public schools had captured the attention of advocates. In 1989 two advocacy
organizations—the Boston-based National Coalition of Advocates for Stu-
dents (NCAS), and one of its member organizations, California Tomorrow,
released reports of studies that had examined the responses of public schools to
swift demographic changes caused, in part, by immigracion. A third study was
released by the Rand Corporation in 1993.2

Today a growing body of immigrant education literature chronicles, on the
one hand, the continued struggles of the schools to meet the difficult challenges
posed by diverse student populations and, on the other hand, the continued
struggles of students to achieve academic success while being educated by
schools that are often unfamiliar with their needs and poorly equipped to meet
them. According to Joan First, the executive director of the National Coalition
of Advocates for Children, the following specific issues have been identified

(personal communication 1996):

» Access to public education. Although, according to the Phler v. Doe decision,

all immigrant students who reside in the United States have a legal right to
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attend public schools regardless of legal immigration status, for many immi-
grant students and their families, school enrollment remains a fearful process.
While most school districts have policies which are in compliance with the
Plyler v. Doe decision, perceived and actual racism on the part of some school
administrators, teachers, and school clerical staff may put undocumented
students and their families at risk for deportation. Growing anti-immigrant
sentiment during the 1990s (culminating in Proposition 187 in California, as
well as a number of federal and state proposals intended to deprive undocu-
mented students of their right to a free public education in the United States)
has intensified such fears. As a result, an unknown number of immigrant
families have avoided enrolling their children in schools.

Access to comprehensible instruction. Although all limited English proficient
students who attend U.S. public schools have a legal right to comprehensible
instruction, many do not have access to a curriculum. Schools often fail to
present curriculum in a language that the immigrant student understands and
do not provide assistance from teachers or aides who speak the child’s language.
English as a Second Language (ESL) techniques are underutilized, as are other
strategics to help the child understand what is being taught. Failure of schools
to provide language appropriate instruction ranges from total absence of
language acquisition supports for non-English speaking children, to provision
of extremely poor quality language education services (exacerbated by severe
shortages of bilingual teachers in many places), to placing students in regular
curriculum classrooms before they are prepared to use English in the academic
setting. These problems often result in damaging outcomes for scudents,
including inappropriate referral for special education placement (particularly
when ESL supports are prematurely removed), retention in grade (which is
highly correlated to later drop-out rates), placement in low programmatic
tracks, boredom during incomprehensible instruction resulting in disruptive
behavior, and dropping out (Firstand Carrera 1988). (Ed.’s note: In California,
these problems may become more severe, as voters approved a referendum in
1998 drastically limiting the use of bilingual education in public schools.)
Language, culture, and handicapping conditions. The referral of immigrant
students for special education evaluations and subsequent placements may be
disproportionately high for some groups (such as Haitian students, who share
with African American students a high risk of being placed in classes for the
educable mentally retarded) and disproportionally low for others (e.g..
Latino and Asian immigrant students are underserved groups in many school

districts). The nexus berween language, culture, and handicapping condition
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is a confusing one. While many immigrant students have special needs, and
many are placed in special education, it is frequently unclear whether these
children are appropriately placed (First and Carrera 1988). Some language
minority children, including immigrant students, who do not succeed in the
regular classroom have major learning disorders which make the regular
classroom an inappropriate placement for them; however, many do not re-
ceive the special education services they need because their schools do not
have bilingual special education programs. Other immigrant students are
inappropriately placed in special education classes because school personnel
are not equipped to adequately identify the causes for the child’s failure to
learn in a regular program; these causes may have to do with lack of English
proficiency, cultural differences, lack of prior schooling, mobility, frequent
absences from school, or placement in a classroom setting which is inap-
propriate to the child’s learning style or otherwise does not accommodate the

child’s individual differences (First and Carrera 1988; Garcia and Ortiz 1988).

Access to all of the school’s programs and services. Immigrant or other limited
English proficient students are often excluded from many school programs,
support services, and extracurricular activities that are accessible to English-
speaking students (such as internship programs, school to work transition

programs, counseling services, college guidance, and so forth).

L3

Documentation of previous educational experience. When presenting their
children for school enrollment, immigrant parents may be asked to produce
documents as proof of their child’s previous schooling. Producing school
records, proof of a child’s age, and other documents may be problematic to
immigrant families, especially those who are refugees. Even when documenta-
tion can be presented, school personnel are often reluctant to believe informa-
tion about the child’s previous school experiences provided to them by the
student and/or the family. School employees at times bring their own preju-
dices (and ignorance) to the enrollment interactions with students and fami-
lies, resulting in low placements for students. To further complicate this issue,
when such records are available, they are seldom in English. When many
urban school districts have seventy-five or more languages spoken by mem-
bers of their student populations, translation of students’ birth, health, and

academic records presents an almost impossible challenge.

APPROPRIATE GRADE PLACEMENTS FOR UNSCHOOLED IMMIGRANT STUDENTS

Immigrant children are placed in grades in the United States almost universally

on the basis of age rather than the amount of schooling they have received. This
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practice means that a fifteen-year-old immigrant student who has completed
only two or three years of schooling in his or her homeland will be placed in
high school. Few teachers are prepared to teach such students; there tends to be
a shortage of ESL and other educational materials which combine the student’s

current level of academic functioning with content which is age appropriate.

POOR RELATIONS BETWEEN THE SCHOOL AND IMMIGRANT PARENT

The low expectations many schools hold for immigrant and other limited
English proficient students are frequently extended to their parents. This,
together with profound barriers of language, culture, and class, impedes the
ability of parents of foreign-born students to be full participants in the life of
their child’s school and limits their ability to effectively advocate for high
quality educational services for their children.

Parents of immigrant students are often burdened by the economic need to
hold more than one job, may live in unsafe neighborhoods where it is dan-
gerous to be in the streets in the evening when many meetings are held, may
lack child care, or in the case of women, the approval of their spouse to
participate in community events. Some immigrant parents are fearful of con-
tact with government agencies. Others have culturally ascribed reverence for
teachers and schools and would never dream of challenging them in any way.

Many public schools lack understanding of such issues and are quick to
declare parents uncaring when they do not respond to typically very limited
outreach efforts, most often made in a language the parent does not under-
stand. When public schools collaborate with ethnic constituency communicy-
based organizations, participation of immigrant parents often increases,
though such efforts remain rare. While a few immigrant parents participate in
activities at their local school, very few sit on local school councils where they
could be influential in making decisions about the school, its curriculum, and

the deployment of its resources.

ETHNIC AND RACIAL DISCONTINUITIES

Ethnic and racial tensions and misunderstandings are manifested in a number

of ways in schools.

Ethnic Tensions Immigrant students at elementary and secondary levels report
high levels of racial tension and harassment in their daily school experience

both from students of the “mainstream” dominant culture and from students



Perspectives on Immigration

from other minority groups. Many report longing for more opportunities to
discuss these experience in comfortable, supportive settings (Kiang 1996). As
one student noted, “There is hardly anything about race relation, anything
about what it means to be a person of color in this country—in school. The
discussion 1s just not happening. We do not have a place to talk about it, a place
to come together and confrontand share. People just walk past each other in the

hallway; they sit in the same classroom, but they do nort talk to one another.”

Stereotypes School personnel often have preconceived notions about immi-
grants from different backgrounds. For example, Haitian students suffer the
same expectations of other black students. Often, they are placed in low expec-
tation tracks and ability groups. Asian students, on the other hand, tend to be
held to high expectations, even if they come from low socioeconomic back-
grounds. Teacher expectations are well known to have a significant impact on
academic performance (Brophy and Everston 1978; Dusck and Joseph 1983;
Good, Cooper, and Blakely 1980).

Guidance counselors, too, may (wittingly or unwittingly) undercut the like-
lihood of success for these students. This process may begin with the counselor’s
involvement in the child’s enroliment in school and subsequent assessment and
placement. Counselors also play powertul roles in determining whether stu-
dents are placed in college-bound or vocational tracks. Here, again, low expec-

tations all too frequently prevail.

Predominantly “Mainstream” Teachers The majority of U.S. public school
teachers, administrators, and staff are white. Although the current immigration
wave is nearing the end of its second decade, teacher training programs have
been slow to address this gap. Teacher recruitment from immigrant minority
groups has not occurred at the needed level, nor have teachers been provided
with effective and adequate cross-cultural training about ethnic group differ-
ences as well as appropriate classroom interventions. For teachers that were
trained and credentialed prior to the immigration wave that began in the 1980s,
continuing education training has been even less available and effective. With-
out such training, teachers will be inadequately prepared to meet the needs of

ethnically and linguistically diverse classroorms.

Lack of Role Models Kiang and others (1996) report that Asian immigrant

students commonly describe their school experience as being one characterized
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by isolation and a sense of “being on my own.” These students often do not feel
supported by or connected to adults in the school. Like other minority chil-
dren, bicultural and bilingual students have few (if any) role models in school.
This compromises immigrant students’ levels of social comfort within the
school and may affect their ability to achieve optimal academic success.

It could be predicted that school reform efforts which fail to consider these
specific barriers to academic success faced by the current wave of immigrant
and linguistic minority students would not be effective. Let us now examine the

school reform movement and how it has affected immigrant children.

School Reform

A decade and a half into the current school reform movement, it is reasonable to
ask which schools, which children, which families, and which communities
have benefited from a seemingly endless flurry of school improvement activities
at every level—federal, state, district, and school site. Arguments can be made
that resource inequities have resulted in middle-class children benefiting much
more than poor, urban schoolchildren (Kozol 1991). Research evidence indi-
cates that school reform efforts have not significantly changed the daily school
experience of children who are poor, members of racial, ethnic and language
minorities, recent immigrants, or agricultural migrants (Institute for Educa-
tional Transformation 1992).3

In fact, some reforms may have actually worsened the plight of these young-
sters. Educational researcher Patricia Gdndara (1994) notes that some reforms
are “fraught with danger” for students who have limited English proficiency
(LEP). Gandara particularly notes the potential negative consequences for LEP
students of increased high school graduation requirements, choice programs,
and reforms which have intensive testing as their centerpiece.

INCREASED GRADUATION REQUIREMENTS

The centerpiece of the first wave of educational reforms—increased high
school graduation requirements—may have a far-reaching impact on LEP
students. There is a relatively common belief that LEP students will catch up to
rising educational standards as soon as they acquire English proficiency. Yet the
data suggest otherwise. A recent study of programs for secondary LEP students
demonstrated that those students who entered secondary schools without sufh-
cient English to attend mainstream classes were at great risk of being tracked
into courses which often did not yield credit for university admittance and

would not even count toward high school graduation (Minicucci and Olsen

1992).
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SCHOOL CHOICE

Given the evidence on choice programs which have been implemented to date,
there is little reason to believe that large numbers of excellent private schools
would spring up to serve the needs of LEP students whose parents are unable to
supplement the basic government education allowance. Even where “choice” is
limited to the public schools, LEP students can be seriously disadvantaged.
Dispersion of students from a single language group to schools outside the
neighborhood, whether for desegregation or development of magnet and
choice schools, can deplete the critical mass of students required to mount an
effective language program. On the other hand, LEP students are not likely to
meet the criteria for admission to a district’s selective magnet programs, which
may offer better opportunities for educational advancement of students with
limited English skills. Unless its implications are thought through very care-
fully, “school choice” could prove to be among the most devastating proposed

reform initiatives for LEP students.

ASSESSMENT

With the advent of the current reform movement in the 1980s, frequent use of
standardized tests has generated problems for LEP students. Decisions about
students’ future can be significantly influenced by their performance on such
tests. Some states are requiring that all students pass an examination before
being allowed to graduate from high school. Increasingly, districts are being
pressured to compare their performance to that of other districts through the
use of standardized tests. In some settings, pressure to do well on these assess-
ments has reshaped teaching practice and curriculum, with class time being
used to “teach to the rest.”

These assessment measures have largely been developed and normed on
“mainstream” students. Critics have pointed out that many of these tests are
not “culture free” and are in fact “culture bound.” Questions are framed around
issues and content that are not as familiar to minority children as they are to
students brought up in the dominant culture. These issues are compounded for
students whose first language is not English. In response, some districts have
excluded LEP students from the testing pool (in part because it is recognized
that LEP students’ scores might pull down the overall districts performance
scores), while other districts provide such accommodations as extended time to
complete tests, bilingual dictionarices, and test administration by a teacher who

speaks the students’ native language. Even when the test administration is
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modified for a specific group, the results provide an inadequate, and probably
inaccurate, profile of LEP students’ skills and potential (Gandara 1994).
Immigrant scudents and limited English proficiency students should be left
out of this accountability system altogether. If not, it is likely that LEP students
will be assessed via measures that are poorly suited to assess their skills and

knowledge adequately.

INCLUSION

Although not specifically mentioned by Géndara, the inclusion movement is
another form of school reform that may not serve the best interests of immi-
grant students. As parents and special education advocates have successfully
pressed for least restrictive environments for children with special needs, many
school districts are developing schools or classrooms of inclusion. While inclu-
sive instructional models are based on research for children with special needs,
we currently have no data on inclusion programs designed for immigrant and
other limited English proficient students who do not otherwise qualify for
special education services.

Inclusionary attempts should be pursued cautiously and not be viewed as a
one-time excrcise. Inclusion demands an ongoing effort to make the “in-
cluded” student as dynamically a part of the class as any scudent. Inclusion
should not lead to oblivion. A student should not be included and then
neglected, but rather included, integrated, and supported. Teachers working
with these students will often need specialized training and support in order to
adequately service their learning disabled students. Inclusion is not syn-
onymous with “immersion,” an anachronistic instructional practice that, with
its unfortunate “sink or swim” connotation, leaves students unaided as they
struggle in an inhospitable educational sea.

Olsen (1995) presents conclusions based upon a study of seventy-three re-
structuring California schools which serve diverse student populations. She
notes that “school restructuring is an energetic, hopeful movement that is
resulting in an increased focus by educators upon teaching and learning” (305).
She notes that (1) whether restructuring will meet the needs of diverse student
populations will largely depend upon the degree to which teachers develop
understanding and knowledge “about how issues of race, language and culture
figure in the lives and schooling of their students™; (2) “the promise of the
restructuring movement to make schools better for all diverse students is de-

pendent upon building broadly inclusive processes. However, often missing
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from the table are the voices of those people most connected to the commu-
nities of students”; and (3) the involvement of parents and care givers, while
often a goal of restructuring schools, remains one of the most problematic
aspects of reform efforts.

Another California study, Voices from the Inside (Institute for Educational
Transformation 1992), conducted by the Claremont Graduate School, focuses
upon the relational aspects of schooling and concludes that top-down reforms
do not address those issues that students, teachers, and other members of school
communities identify as most crucial to the motivation and academic success of
students in diverse schools. Gdndara (1994) provides information about the
characreristics of largely local school reforms which have effectively improved
the educational experiences of children from racial, ethnic, and language mi-

nority communities. Such schools have:

Comprchensive programs which are designed to support both the language
acquisition and academic needs of limited English proficient children.

Strong parent and community involvement emphases.

High expectations for LEP students, as well as high academic standards.

Leadership of a strong principal capable of unifying faculty in support of a

common and positive vision of schooling.

Gandara concludes that, “while many of the features of these schools are the
same as those found in effective schools for non-LEP students, the schools have
adapted these aspects of their program to meet the specific challenges of a non-
English-speaking community” (1994, 62). “Hence, while the school may hold
high standards for its students, it also makes allowances for students to meet
those standards in more than one language, and while the faculty and principal
may have a shared vision for its students, it also makes allowances for students
to meet those standards in more than one language, and while the faculty and
principal may have a shared vision for the school, that vision is also shaped by
the particular concerns of the community in which the school resides” (Gan-
dara 1994, 60).

Given the rapidly changing demographics in the United States, school re-
forms that fail to improve the educational and life opportunities of foreign-
born students and other children whose first language is not English cannot
meet the social and economic needs of the nation. If for no other reason than
sheer numbers of such students, education reform that does not address the

unique needs of immigrant pupils will be an abysmal failure.
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LEGAL ISSUES IN THE SCHOOLING
OF IMMIGRANT AND LINGUISTIC
MINORITY CHILDREN

We turn now to a brief review of the legal perspective on discrimination along
with current anti-immigrant fervor and the resulting attempts at exclusionary
legislations. Taken altogether, this leads us to counsel increased protection and

advocacy on behalf of immigrant students.

Historical Discrimination and Its Current

Anti-lmmigrant Manifestations
The Supreme Court in Keyes v. School District No. 1 (1973), observed:

Thereis. . . much evidence that in the Southwest Hispanos and Negros have a great
many things in common. . . . Hispanos suffer from the same educational inequities
as Negros and American Indians. In fact, the District Court itself recognized that
“one of the things which the Hispano has in common with the Negro is economic
and cultural deprivation and discrimination.” (313 F. Supp. at 69] This is agreement
that, though of different origins, Negros and Hispanos in Denver suffers identical
discrimination in treatment when compared with the treatment afforded Anglo

students. (413 U.S. 189, 197—198 [1973])

The discrimination that the court recognized in Keyes had long been re-
flected in court decisions striking down practices that treated unfairly those of
Mexican ancestry. A similar line of cases reflects the long-standing discrimina-
tion against those of Asian ancestry. While this documentation through court
decisions has primarily centered in the west and southwest, there is ample
evidence that national origin discrimination has not been limited to areas west
of the Mississippi.

On the day the Supreme Court decided Brown v. Board of Education, it
struck down the exclusion of Mexican Americans from Texas juries (Hernandez
v lexas 1954). Indeed, prior to Brown, persons of Mexican ancestry had suc-
cessfully gone to courts in California, Arizona, and Texas to strike down school
segregation (Gonzalez v. Sheely, 1951; Mendez v. Westminister School District 64,
1946; 9th Circuit Court, 1947; Delgado v. Bastrop, 1948). A number of subse-
quent cases found de jure segregation of Mexican American students (see, e.g.,
Soria v. Oxnard Unified School District, 1971; United States v. Texas (San Felipe
Del Rio), 1971; sth Circuit Court, 1972; Cisneros v. Corpus Christ: 1.S.D., 1970:
sth Circuit, 1972). Tracking and misclassification issues have been addressed by
the courts (see, e.g., Covarrubias v. San Diego Unified School District, 1972;
Guadalupe Organization, Inc. v. lempe Elem. School District, 19725 Diana v.
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State Board of Education, 1971).4 The quest for appropriate language program-
ming has required court intervention (Lau v. Nichols, 1974; Aspira v. New York
Board of Education, 1975; Keyes v. School District No. 1, Colorado, 1983). And the
state of Texas unsuccessfully sought to exclude undocumented children from its
schools in the late 1970s (Phler v. Doe, 1982).

Discrimination against persons of Asian ancestry is reflected in cases ranging
from Yick Wo v. Hopkins (1886) to Korematsu v. United States (1944). Indeed, it
was not until 1948 that the California constitution was cleansed of a provision
that mandated the segregation of Asian children in the schools of that state. Lau
v Nichols, the Supreme Court decision compelling schools to provide respon-
sive language programming for national origin minority students, was brought
by Chinese origin pupils in San Francisco (Lau v. Nichols 1974).

In short, there is a long and ignoble history of discrimination against immi-
grant students in the United States. While this history may not compel a
conclusion that every barrier must be attacked only through the courts, it
suggests that heightened concern must be reflected in legislation and regula-
tion, that such concern will not come about of its own accord, and that
concentrated advocacy, and in many instances litigation, will be needed. This
need for heightened vigilance is drawn more sharply given the current anti-
immigration mood.

Public discourse on immigration has taken a decidedly post-utopian tone.
Gone are the romantic narratives of poor immigrant peasants pulling them-
selves up by their bootstraps to become proud and loyal Americans. The
dominant image in the public debate is that of unstoppable waves of “aliens” set
on (ab)using U.S. social services, refusing to “assimilate,” and adding to the
crime and social pathologies of the American urban landscape. Several polls
suggest that many Americans believe that “immigration is now harmful” (Mills
1994, 18).

Sensing a growing anti-immigration sentiment in the population, President
Clinton made clear that he would not let Republicans politically monopolize the
immigration issue. The President said in his State of the Union address in 1995,

All Americans are rightly disturbed by the large numbers of illegal aliens entering our
country. The jobs they hold might otherwise be held by citizens or legal immigrants;
the public services they use impose burdens on our taxpayers. That's why our
administration has moved aggressively to secure our borders more by hiring a record
number of new border guards, by deporting twice as many criminal aliens as ever
before, by cracking down on illegal hiring, by barring welfare benefits to illegal aliens.

(Clinton 1995, 8)
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The debate over immigration surely relates to a more general discontent in
American culture. There is a sense thar the structures of the welfare state have
failed to solve our most pressing domestic problems (including poverty, in-
equality, and injustice) and are now increasingly ineffectual in light of powerful
transnational impulses. There is anger over the irrelevance of a political class
that is seen as arrogant, self-involved, and “out of touch.” There is anger over
economic decline and insecurity, diminishing expectations, and the “disap-
pearance” of jobs. There is anger over crime and a justice systemn that is seen as
“broken.” There is anger over schools where teachers can’t teach or even main-
tain discipline. Racial anger and divisive miscommunication seems to multiply
geometrically. This general crisis of legitimacy and sense of anomie has injected
urgency into the immigration debate, which seems to pose the unsettling
existential question “If we can’t deal with ourselves, how are we to deal with
these new arrivals?”

A key ingredient in the debate over new immigrants has been the issue of
schooling and more broadly the sociocultural adaptation of the children of
immigrants. Indeed, an unsettling charge made by those opposing immigra-
tion is that new immigrants are not “assimilating” to the institutions of the
majority society in the way previous waves of European immigrants are said to
have assimilated. The image of clannish new arrivals stubbornly clinging to
their counterproductive values, world-views, and languages is, of course, not
new (see Sudrez-Orozco and Sudrez-Orozco 1995). But what we are witnessing
today is the strategic deployment of this image to announce the imminent
“balkanization” of the nation and eventual tearing of the American fabric. The
moral of this story is unequivocal: If we don't cut back immigration, and push
those already here to “assimilate,” get off public support, give up their own
languages, and learn English, we'll have our own version of Yugoslavia, Ameri-
can style.

The debate over English as the official language of the United States is
structured around the cultural anxieties generated by the new immigrants.
When presidential candidate Bob Dole announced on September 4, 1995, that
English must be the official language of the United States, he specifically
attacked bilingual education and argued that schools should conduct classes
only in English. The Republican senator also proclaimed that immigrants
seeking to become American citizens must learn English before being natu-
ralized.

In short, mainstream American insecurity about the degree of social diversity

it can tolerate will surely make the effort to secure schools which address the
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unique needs of immigrant students doubly hard and will cause a redoubling of
effort. The starkest manifestation of this backlash is the effort to exclude a

significant portion of the immigrant school-age population.

Legal Efforts to Exclude Undocumented
Students from Public Education

The 1982 Texas ruling Plyler v. Doe provides both a factual and conceprual
framework for understanding legal efforts to exclude undocumented students
from American schools. In the majority opinion, which struck down a Texas
statute denying school enrollment to undocumented immigrant children, the
Supreme Court noted, “These children can neither affect their parents’ conduct
nor their own undocumented status”™ (Plyler v. Doe, 1982, 220). In the majority

opinion, the Supreme Court noted,

persuasive arguments support the view that a State may withhold its beneficence
from whose very presence within the United States is the product of their own
unlawful conduct. These arguments do not apply with the same force to classifica-
tions imposing disabilities on the minor children of such iflegal immigrants. At the
least, those who elect to enter our territory by stealth and in violation of our law
should be prepared o bear the consequences, including, but not fimited to, deporta-
tion. But the children of those illegal entrants are not comparably situated. . . . Even
if the State found it expedient to control the conduct of adults by acting against their
children, legislation directing the onus of a parent’s misconduct against his children
does not comport with fundamental conceptions of justice. (Phler v. Doe, 1982, 219

20)

In the Texas case, the Supreme Court noted that even if public education is
not a “right” granted to individuals by the Constitution, it is neither “merely
some governmental ‘benefit” indistinguishable from other forms of social wel-
fare” (Plyler v. Doe, 1982, 221). Rather, “public education has a pivotal role in
maintaining the fabric of our society and in sustaining our political and cultural
heritage; the deprivation of education takes an inestimable toll on the social,
economic, intellectual, and psychological well-being of the individual, and
poses an obstacle to individual achievement” (203). The Court also noted that
excluding undocumented children from school is not likely to make families
return to their country of origin. Furthermore, given that—owing to amnesty
and other legal factors—the “illegal alien of today may well be the legal alien of
tomorrow” (207), denying access to public education to undocumented immi-

grant children “already disadvantaged as a result of poverty, lack of English-
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speaking ability, and undeniable racial prejudices, will become permanently
locked into the lowest socio-economic class” (207).

The Supreme Court also commented that the spirit and the letter of the
Texas statute raise “the specter of a permanent caste of undocumented resident
aliens, encouraged by some to remain here as a source of cheap labor, but
nevertheless denied the benefits that our society makes available to citizens and
lawful residents. The existence of such an underclass presents most difficult
problems for a Nation that prides itself on adherence to principles of equality
under the law” (219).

Many subtle and even duplicitous efforts to exclude undocumented students
have cropped up around the nation. It is a common practice to require a Social
Security card as a prerequisite for school admission. Under pressure from
advocates, and with Plyler as a tool, state superintendents in California, Texas,
and Florida have issued advisories concerning this practice. Even more insid-
ious is the “toughening” of district residency standards. The Court in Plyler
anticipated such an evasion, expressly stating that school districts could not use
residency as a false proxy for undocumented status. While school districts can
assure themselves that a student is a bona fide resident of the district, standards
that are unequally applied to aliens or which require an impossible standard of
proof of residency for those who generally do not own homes, often share
apartments, and frequently are forced to leave children with relatives or friends
while on the migrant labor circuit would be viewed critically by courts in states
with compulsory attendance laws built upon the recognition of the crucial
importance that all school-age children should be in school.

In an unsubtle and direct exclusionary attempt, California voters on Novem-
ber 8, 1994, overwhelmingly approved Proposition 187, known as the “Save our

State” initiative, claiming

The People {of California] have suffered and are suffering economic hardship caused
by the presence of illegal aliens in this stare.

That they have suffered and are suffering personal injury and damage caused by
the criminal conduct of illegal aliens in this state.

That they have a right to the protection of their government from any person or
persons entering this country unlawfully.

Therefore, the people of California declare their intention to provide for coopera-
tion between their agencies of state and local government with the federal govern-
ment, and to establish a system of required notification by and between such agencies
to prevent illegal aliens in the United States from receiving benefits or public services

in the State of California (Proposition 187, 1994, 91).
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One of the principal objectives of Proposition 187 was to exclude an esti-
mated 300,000 undocumented immigrant children from public elementary
and secondary schools. The proposition’s incendiary language, and the unset-
tling debate around it (for example see Lydia Chavez 1994; Rodriguez 1994;
Sherwood 1994), is an index of the anxieties produced by immigration today.

Proposition 187 is currently facing several legal challenges. The provisions
denying education to undocumented children are being challenged in both
state and federal court (Lulac et al. v. Wilkson1994; Pedro A. v. Dawson, Case nos.
965085 and 965089, Superior Court of the City of San Francisco, 1994). The
state claim primarily rests on the equal protection clause found in the state
constitution. In California, education has been deemed to be “fundamental,”
thus requiring the state to justify its exclusion as necessary to uphold a compel-
ling statc interest® and narrowly tailored to that end. This is a burden that states
rarely meet; it is especially unlikely that California can meet this standard in
light of the U.S. Supreme Court’s determination in 1982 that a similar statute
enacted in Texas failed to meet a less rigorous standard of review. If the Califor-
nia courts agree with the undocumented students, that will end the case, as it is
permissible for state courts to construe their state constitution in such a manner
and thus preempt federal court review.

The federal challenge, which goes beyond education, is based on the federal
equal protection clause; it is also argued that Californid’s efforts conflict with
certain specific federal laws as well as interfere with the federal government’s
exclusive power to regulate immigration. Many issues considered in the Su-
preme Court’s Plyler v. Doe opinion are pertinent to central aspects of Proposi-
tion 187. Indeed, preliminary injunctions against its implementation in both
the state and federal courts refer to the Phyler case.

While attention to immigrant exclusion has centered on California’s Propo-
sition 187, it would be a mistake to think that it is only a California phenome-
non or that school districts are not engaged in other, less direct methods of
accomplishing the same result. Proposition 187-type initiatives and bills have
been under consideration in Florida, Arizona, and Colorado. Similar legislation
was rejected in New York in the spring of 1995, but will likely resurface.

What would be the likely consequences of Proposition 187 and other exclu-
sionary legislation if implemented? They may have devastating fiscal eftects.
State legislative analysts have suggested that while there would be some pro-
gram savings by denying certain benefits and services to immigrants and their
children, these savings would by far be outweighed by verification costs and

potential losses of federal funds.®
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The costs identified by the legislative analyst are likely just the tip of the
iceberg. If, as most evidence would suggest, undocumented families remain in
the United States, the consequences of education denied, both in economic and
social terms, will be staggering. The denial of education will result in height-
ened criminal activity by those who have been marginalized and have idle time
on their hands as children and no means of support as adults; many will
ultimately rely upon the welfare system rather than contribute to the society as
taxpayers and job creators; poorly educated immigrants will be totally removed
from the social and political discourse which is so central to a participatory
democracy; indeed, perceiving California society as one that arbitrarily created
barriers to fulfillment of their potential, it is likely that they will be committed
to undermining democracy’s foundations rather than supporting them; and
finally, the consequences will not stop with the excluded immigrant students.
One can predict negative effects upon the younger citizen siblings of undocu-
mented children, citizen peers, and ultimately their offspring, who will likely
grow up in poverty because they do not have an educated parent.

Given the extraordinary efforts, resources, and losses that go into migrating
to another country, it is doubtful that an appreciable number of undocumented
immigrants settled in the United States will return home as a result of such
exclusionary legislation. Furthermore, since a significant portion of immigrant
families have both legal and undocumented members—a United States-born
child is “legal,” while the mother may be undocumented— “mass deportation
would inevitably mean splitting of hundreds of thousands of families”
(McDonnell 1994, 1). In addition, the current economic malaise in Mexico, an
important source of undocumented immigration, makes it very unlikely that
families from that country will return en masse. Last, there is no evidence to
suggest that exclusionary legislations will act as a deterrent to likely emigrants
(Cornelius 1995).

Exclusionary legislation is likely to turn every immigrant (legal and undocu-
mented), every student with an accent, every “foreign-looking” student, into a
suspect. This may engender suspicion, mistrust, and even more blatant racism
in schools and elsewhere. Reports suggest that Latinos and other “foreign”
individuals are now seen by some as “guilty until proven innocent.” A few days
after Proposition 187 was approved, a Latino cook in Los Angeles was “threat-
ened with citizen’s arrest by an Anglo customer unless he produced a green
card” (Wood 1994, 2). In Palm Springs, a pharmacist refused to fill a “prescrip-

tion of a regular customer because he could not produce on-the-spot evidence
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of citizenship” (2). In the words of immigrant attorney Lucas Guttentag, “The
reign of terror has begun against lawful and unlawful immigrants alike. The
racial climate is under siege” (quoted in Wood 1994, 2).

Exclusionary laws are likely to engender a much wider circle of fear—from
the ever-dreaded INS or “migra,” to teachers, school personnel, doctors, and
nurses. It will surely reactivate—and accentuate—“persecutorial anxicties”
and issues of marginality and shame, particularly among vulnerable undocu-
mented immigrant children (Suarez-Orozco and Sudrez-Orozco 1995).

There is also the troubling issue of turning teachers, school personnel, health
practitioners, and administrators into de facto agents of the Immigration and
Naruralization Service. If new responsibilities to report “suspected” undocu-
mented immigrants to the immigration authorities are fully implemented, it is
not clear whether these professionals would comply. If noncompliance be-
comes a serious issue, there could be substantial costs associated with prosecut-

ing and punishing professionals who refuse to obey the law.

Demolishing Educational Barriers

Once school districts assume responsibility for educating immigrant children,
the issue of how best to serve them must be considered. Below, we outline some

key legal themes:

LINGUISTICALLY RESPONSIVE EDUCATION

Prior to 1974 there was no legal mandate for school districts to respond to the
linguistic barriers that usually confront immigrant children. While there were a
few disjointed and disparate efforts to address these needs, most school districts
took the position that language was the child’s problem, not the school’s. “Sink
or swim” was the common approach.

In 1974, the U.S. Supreme Court in Lau v. Nichols ruled that school districts
had to take affirmative steps to address the linguistic needs of immigrant
children. The opinion stresses that the plaintiffs did not demand a particular
remedy, but merely an appropriate one. Congress later reinforced this standard,
which had been based on an interpretation of the 1964 Civil Rights Act, by
passing the Equal Educational Opportunities Act of 1974. This later act im-
poses a responsibility on school districts to take “appropriate” steps to address
the linguistic needs of these children, and on states to set minimal standards
and to monitor their enforcement. States can go beyond these general stan-

dards, and several have specifically mandated bilingual programs.
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The mandate for “appropriate” programming found in the federal law obvi-
ously leaves a lot of room for interpretation, and that has been supplied by the
federal courts. Two cases deserve special mention. In the 1981 case Casteneda v.
Pickard, afederal appeals court established a conceptual framework for evaluat-
ing a challenge to a school district’s practice. The Casteneda court ruled that a
school district would be evaluated to determine (a) whether it had developed a
pedagogically sound approach to addressing the needs of limited English profi-
cient (LEP) children; (b) whether it had properly implemented the approach it
had chosen; (c) whether it had in place an assessment program to determine if
the children were succeeding; and (d) whether it was making appropriate
adjustments when assessment determined that there was such a need. The
Casteneda standard has been adopted by every court that has been confronted
with the issue; indeed, the federal government in carrying out its obligation to
enforce the 1964 Civil Rights Act, has, like the courts, construed that act as
incorporating the Casteneda framework.

The second case of significance is a federal district court case, Keyes v. School
District No. 1, Denver (1973). This latter case, which grew out of a landmark
desegregation effort but eventually dealt with a language claim brought by
Latino and Asian students, applies the Casteneda standards to a real-life factual
setting. A number of fairly common practices were found by the court to violate
the law. First, the court determined that subjective determinations of limited
English proficiency by teachers and parents tend to overstate the English
language abilities of children, and thus resulted in denial of service to students
in need. Second, the court determined that the use of aides to provide ESL was
a denial of equal educational opportunity. The court further found that a
practice of exclusively using subjective evaluations to determine the language
skills of bilingual teachers failed to meet the second priority of Casteneda—
effective implementation of the chosen bilingual strategy. In the same vein, the
court found problems with the district’s recruitment and assignment practices.
Materials and curricula were found deficient. Finally, the court found that an
assessment program was deficient under the requirements of Casteneda if it
failed to show that limited English proficient students were making reasonable
progress in learning basic subjects and in narrowing the English language gap.
The Keyes ruling led the parties back to the table to develop a remedial plan.
After six months, a far-reaching plan was developed which addressed each of
the above-stated findings and dealt with other issues.

The crucial issues today in providing educational equity for limited English
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proficient students were foreshadowed by the Keyes and Casteneda cases. The
Keyes case necessarily had to consider how to reconcile the twin goals of lan-
guage-appropriate instruction and integration. As with earlier cases in Boston
and in Wilmington, Delaware (Morgan v. McDononugh 1975; Evans v. Buchanan
1976), this was much less a problem than most commentaries suggest—at least
if there is some willingness to accommodate two worthy goals. In Boston and
Wilmington, students in need of bilingual programs were assigned as minority
students to schools in sufficient numbers to assure an administratively viable
program, but not one that segregated the schools. In Denver, notwithstanding
desegregation, there were schools that had large numbers of LEP children.
Classrooms have been generally integrated, though this has tended to spread
too thinly the scarce bilingual teacher commodity. There is dispute over
whether classroom integration (as opposed to school integration) serves the
educational interests of LEP and non-LEP children.

Candor also requires a recognition that many Latino immigrant parents and
others concerned with educational achievement wonder whether transporta-
tion to distant locales does more harm than good. It is argued that crucial
parental involvement is substantially reduced and the non-Latino school per-
sonnel are often found to be less sympathetic to the language and other cultural
needs of immigrant pupils. There are thus important policy questions sur-
rounding integration and bilingual education, but the problems relate to policy
and not inherent legal conflict.

The notion that virtually all children in need receive a bilingual program is
belied by the facts. State Department statistics in California suggest that 26
percent of its limited English proficient children receive no special language
assistance. Over half of the programs reviewed by the state in 1994 did not
comply with basic requirements—and California is one of the more advanced
states in this regard.

Even when children are in a program, there may be major implementation
problems that are, in their own way, reminiscent of desegregation battles.
Desegregation has a bad name in some minority communities because a hos-
tile power structure at best reluctantly accepted it, rather than working hard
to make it succeed. Language programs often result in students receiving
inadequate materials, being exempted from assessment (and thus relieving the
school of accountability), and being shunted into a narrow set of courses that
do not lead to graduation or college admission. These problems, which are

not inherent, result from inept, passive-aggressive, or outright hostile admin-
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istration. Lawyers and advocates clearly must be sensitive to these and other
difficulties.

A problem that has become more acute in a time of “English only” sentiment
and grudging and limited acceptance of bilingual programs, is that of prema-
ture reclassification. Increasingly there are calls for strict rime limits on partici-
pation in programs for limited English proficient students. Funding is typically
restricted to two or three years in the belief, based on little more than legislators’
gut feelings, that this should be sufficient time to learn English. Yet research
suggests that, depending on the age of the child and the child’s proficiency in
his or her first language, the academic English skills needed for full classroom
participation may take up to six years to acquire. Researchers differentiate the
skills needed to merely function in the street from those required for full
classroom participation. Clearly, equal educational opportunity, as measured
by the Equal Educational Opportunities Act and Title VI, provide an entitle-
ment until a child can compete in an English-only classroom. Reasonable
standards must be met to measure this. An unreported order in United States v.
Texas struck down an arbitrary two-year rule; more recently (1992), a consent
decree in Florida made clear that a student’s entitlement transcends the six years
of funding provided in that state.

All these problems can be addressed by lawyers, but only with active and
intelligent support from educators and researchers. The Keyes findings and
other court rulings have been the product of such collaboration. The determi-
nation that evaluation of language skills can be quite subjective—and students
and teachers often overstate those skills—required linguists to inform the court
about the complexity of language, and educators to enlighten the court about
pressures within school systems to undermine LEP programming. Issues con-
cerning materials have required experts to testify about their availability, the
differentials between those available to English-speaking and LEP students,
and the educational consequences of such differences. The huge problem of
LEP programs becoming watered-down tracks leading nowhere will similarly
require collaboration to inform courts that LEP students are as capable as other
students, that programs exist to counter such tendencies, and that the conse-
quences of failing to deal with the problem will be devastating. Sadly, one thing
we have learned is that without aggressive advocacy on those fronts, most
jurisdictions take the path of least resistance and let an unsatisfactory status quo
continue. It must be remembered that before that court spoke in Lau there was
little activity to address the needs of LEP students. The needs did not change
overnight—the mandate did.
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A related issue that expressly deals with immigrant children should be men-
tioned. “Newcomer” schools are increasingly popular, built on the model of a
school developed in San Francisco in the 1980s. These schools generally focus
on secondary age students who have recently arrived from another country.
Their conceptual premise is that to place a student, who often has limited
education, no English language skills, and no orientation in American culture,
into an inner-city secondary school is unlikely to result in a successful experi-
ence. The schools usually promise a faculty that is highly trained in English as a
second language acquisition, some bilingual instruction, and a culturally sensi-
tive milieu. Typically, the schools have been relatively small and have housed
scudents from a number of countries.

While there has been no litigation challenging these newcomer schools, the
Office for Civil Rights (OCR) of the U.S. Department of Education has set
guidelines in an opinion concerning the propriety of such a school in Sacra-
mento, California.” That opinion concludes that a newcomer school does not
violate the 1964 Civil Rights Act if assignment to the school is voluntary, if it is
limited to true newcomers, and if enrollment is of limited duration. An un-
stated but necessary condition is that it deliver a high-quality program that is
genuinely shaped to the unique educational, social, and psychological needs of
immigrant students.

Some argue that the promises of newcomer centers should be a matter of law
and policy applying to all immigrant students, and that there should be no need
for segregation. There is also concern that these schools could skim off scarce
resources from other limited English proficient students. The counterargument
is that a short-term, protected, transitional milieu is needed for these pupils. It
does seem likely that, as a macter of law, if the conditions set by OCR are met,

courts will permit their existence.

EDUCATIONAL RESOURCES

Many argue that minority pupils, particularly immigrant pupils, receive their
fair share of basic educational resources; indeed in some majority communities
many believe that huge resources are poured into bilingual and other supple-
mental programs that give an unfair advantage to immigrant students.

The perception, on the whole, is inaccurate. “Compensatory education”
programs, including bilingual education, are relatively small when viewed in
terms of the total costs of basic education. Not infrequently, the key compo-
nents of the basic education program are not allocated equitably. Is it any

wonder that we so often find that the immigrant student, full of potential, often
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ends up in the desperate shape of children from second- and third-generation
immigrant backgrounds? Surely these pupils nced more, not less than, their
better advantaged, more affluent pecrs.

Because “the federal government has chosen to treat the funding of immi-
grant education as a state and local responsibility” (Cornelius 1995, 4), immi-
grant-related programs—including bilingual education, ESL, remedial educa-
tion, and psychological services to immigrant children—are in many arcas
inadequately funded and staffed. The school experiences of immigrant students
vary from state to state (California, for example, spends about $118 per LEP
pupil, New York spends about $361, and Florida temporarily spent about $1,581
to train teachers to comply with the aforementioned consent decree).

Most are familiar with the two decades of litigation to equalize resources
across district boundaries. That litigation, necessitated by undue reliance upon
local property taxes, was forced into state courts by the failure of the U.S.
Supreme Court to find that per-pupil disparities between districts rose to a
constitutional violation under the federal constitution. (Sec chapter 2 for a
complete discussion of school finance reform.) Very often the poorest districts
have been those with the highest number of immigrant students. For example,
in lexas the poorest districts, with the greatest needs, were found along the
Mexican border and in the Rio Grande Valley. In California there were gener-
ally similar findings. Most states with large numbers of immigrants have gone
through this litigation; it has appreciably enhanced resources in poor commu-
nities, though it has rarely achieved total equity between rich and poor. Courts
and legislators have been loath to cut too deeply in affluent communities.

There is a new opening on the equalization front that should have special
meaning for immigrant pupils: intra-district disparities. This litigation is obvi-
ously possible only where there are ethnic and/or wealth disparities within a
district; it also is most promising in state courts, rather than federal courts.
Litigation concluded against the Los Angeles Unified School District serves asa
beacon (Rodriguez v. Los Angeles Unified School District, 1992).

A successtul school requires a number of factors, among them experienced
and properly trained teachers and an adequate facility. Cornelius has also
noted, “The shortage of bilingual teachers is national in scope, but its effects are
felt most acutely in California. During the last ten years, the number of
bilingual teachers employed by the state increased by only 30 percent, while the
population of LEP students grew by 150 percent” (1995, ). It is not surprising,
then, that “many California schools fall considerably short of compliance” with

the state’s bilingual education policies (s). In Los Angeles, like many other
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school systems, teachers and facilities have been allocated differentially to poor,
minority, and immigrant children, on the one hand, and white, more affluent
children, on the other. Pretrial discovery in Rodriguez uncovered that while
approximately 15 percent of the pupils in minority schools were raught by
teachers with incomplete credendals, the corresponding figure for students in
disproportionately white schools was 6 percent. Twenty percent of the teachers
at black elementary schools, 16 percent at Latino schools, and 12 percent at
white schools were in their first year of teaching. These figures generally held at
all levels of schooling.

The figures for overcrowded and oversized schools were even more stark—
especially where Latino students predominated. At Latino elementary schools
in 1992-93 there were 254 square feet per pupil, while the corresponding figure
for white schools was s55. Thirty-four percent of the Latino elementary schools
exceeded district size goals, while none of the white schools did. Again, these
disparities were found at all levels of schooling.

A consequence of placing undertrained teachers in oversized schools is that
the district pays considerably less per pupil. An independent study reported
difterentals of $500 per pupil between several predominantly white adminis-
trative areas and two predominantly Latino areas. Similar findings have been
made in New York and Chicago.

These factors’ importance to and effect on educational outcomes were devel-
oped by lawyers working with researchers and educators. For example, while
the evidence predictably reflected average teacher experience differentials be-
tween minority and white schools, the lawyers were advised to focus on begin-
ning teachers. While it might be argued that an average experience differential
of, for example, several years, might not have an educational impact, few would
argue that first- and sccond-year teachers usually lack seasoning to be fully
effective teachers.

Similarly, the lawyers drew upon a burgeoning body of rescarch about the
negative consequences of large schools, especially for immigrant and minority
adolescents. All of this helped the plaintiffs to sculpt a consent decree to
equalize dollar resources between schools, force underspending schools to focus
resources on beginning and undertrained teachers, and move the district to-
ward both somewhat smaller schools and configurations within schools that
minimize the impact of large size. Such decrees may help remedy an important
disparity between the less affluent and needy immigrant students and the
better-off white pupils.

There arc variations on the problems caused by overcrowded and oversized
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schools. Each of these disproportionately strike immigrant students because the
primary areas of growth are in immigrant neighborhoods. Lawsuits have chal-
lenged “waiting lists” for students where the student is not given an immediate
placement in a school (Navarette v. Long Beach Unified School District). Even a
short time lost from school can, for many of these children, hurt their educa-
tional prospects. Cross-town assignments of immigrant children without trans-
portation have been uncovered in such geographically separate communities as
Richmond, California, and Lawrence, Massachusetts. For poor parents, getting
a child across town may be daunting. The assignment out of the community
also destroys any realistic hope of securing parental involvement in the child’s
education—a factor in educational achievement that is universally recognized.

A new legal initiative to increase resources for inner-city immigrant children
deserves mention, although it is still on the drawing board. A number of states
cither have constitutional mandates that schools provide an “adequate” educa-
tion for pupils or have spelled out in outcome-based school reform legislation a
specific definition of adequacy. In both cases a definition of minimal adequacy
should encompass the ability of today’s children to generally participate in the
economic, social, and political life of the twenty-first century. Though participa-
tion may well imply different standards for different levels of participation, it
cannot be denied that reading and mathematical proficiency at a high school
level, as well as familiarity with the complexities of the political systern, must be
included.

Unfortunately, schools with high percentages of poor, immigrant, and racial
or ethnic minority pupils often graduate high percentages of pupils who have
not acquired these skills. With adequate resources, these schools can substan-
tially improve upon their documented failures. Clearly, collaboration between
educators and researchers will be necessary to help define skills that are needed,
to overcome the common bias that the fault lies with the children, not the
schools, and to suggest remedies that can point schools in the right direction.

During the past decade there has been a shift in school finance litigation
from an effort to secure equality of inputs between rich and poor school
districts to an effort to secure “adequate” educational resources. The long-
standing case in New Jersey (Abborr v. Burke 1990) has recently resulted in
rulings requiring not mere equality, but expanded resources in poor districts to
meet the additional needs of low-income students in these districts. Litigation
is contemplated in Florida and elsewhere that would extend this principle to

schools with high percentages of low-income pupils. The rationale for such an
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extension is that resources ought to be focused on the most needy and that the

school site is the most visible locus for change.

General Reform Initiatives That Are Sensitive

to Immigrant Students’ Needs

As stated at the outset, there are two interrelated goals in considering educa-
tional reform and the immigrant student. One realm is to assure that affirma-
tive initiative be included and address the unique barriers immigrant students
confront in the school. The preceding sections have discussed some major
issues in this realm. The second area for consideration is how general reform
affects immigrant students and how those initiatives ought to be shaped to
maximize benefits for these students. In this section we highlight and suggest

ways to resolve immigrant issues in the context of broader reform initiatives.

DEREGULATION AND DEVALUATION OF AUTHORITY

Much of the rhetoric, if not reality, of the school reform effort is based on the
notion that laws, regulations, and heavy-handed administrative control have
stifled teacher initiative. According to this widely held creed, if schools could
operate like small businesses, with school site personnel and parents acting like
business partners with a stake in the outcome, we would see a dramatic im-
provement in school performance. This belief often is coupled with testing
initiatives that would assure accountability, which we discuss in the following
section.

Several observations are in order. First, most laws and regulations which
protect immigrant students were developed because most school systems failed
to do so on their own. Experience does not, for example, suggest that the
removal of laws and their enforcement in the area of bilingual education would
result in improved language preparation for immigrant pupils. Especially at a
time of anti-immigrant fervor with its attendant desire to “Americanize” these
students as rapidly as possible, one can expect that many schools will revert to
the “sink or swim” methods discredited in Lau v. Nichols. This expectation is
heightened when one considers that there remains a significant gap between the
ethnicity of the teaching force (largely white) and the growing immigrant
student population (largely of color).

Second, the rhetoric of deregulation assumes that parents will become mean-
ingful partners with the school in their children’s education. Our experience

suggests that tremendous effort, backed by financial resources, is needed to
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make this even a modest reality in immigrant communities. Many immigrant
parents without the financial resources, educational and linguistic skills, and
culturally attuned to passivity when confronted with the “cxpertise” of school
personnel, will not likely become meaningful active partners in school reform.
The problem is exacerbated by the disdain that middle-class school personnel
often show toward immigrant parents.

There are models of immigrant parent participation which can serve to
mitigate these problems and secure meaningful involvement in the school
(Torres-Guzman 1994). Experience, however, tells us that they will rarely be
implemented without an outside push. In the absence of their adoption, the

school-parent partnership model is merely an empty hope.

TESTING FOR ACCOUNTABILITY

A second major focus of most school reform schemes is accountability. Concep-
tually the idea is to punish or reward schools based on student success or failure.
Frequently this concepr is viewed as the trade-off schools must accepr in
exchange for deregulation.

While in our view there are serious questions about accountability in prac-
tice, we would draw attention to two unique immigrant issues: measures that
fail to account for culture and language, and curricular validity. High-stakes
tests that confound success or failure with something other than knowledge are
educationally and legally questionable. For example, in Larry P v. Riles (1979;
g9th Circuit Court, 1984), the court struck down the use of IQ tests for African
American students with respect to placement into classes for the retarded. The
court found that the test outcomes reflected cultural factors as much as ability.
The same would be found if accountability were based upon tests given to
children in a language that they did not fully understand. Several consent
decrees have been negotiated on behalf of immigrant students on this very
ground (see note ).

While the response to this problem would seem to suggest merely that
students be assessed in their own language, the solution is not quite so simple.
First, there is a huge linguistic diversity in our student population that defies
the creation of instruments in all languages. Equally important is the fact that
most students are on a continuum of language development; there is often no
“correct” language in which to assess the child. There are efforts under way to
resolve these problems, but an accountability scheme without intelligent reso-
lution will be legally and educationally suspect.

The second problem concerns curricular validity. All too often, immigrant
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students are in programs in which they don't have meaningful access to the
curricujum. This may occur because they are placed in an English-only class-
room in which they fail to follow the instruction. It may also occur when a
bilingual or ESL program dumbs-down the curriculum as, unfortunately, often
occurs. There is at least one powerful legal precedent, Debra I v. Turlington
(1979), in which high-stakes assessment of a student on matter that was not

prcsentcd to him or her was ruled unlawful.
TEACHER EDUCATION

Much of the reform movement hinges on upgrading the skills of the teaching
profession. In most states virtually every teacher will spend time working with
immigrant students. While not every teacher needs to be a fully proficient
bilingual teacher, teacher education reform will surely fail this population
unless it includes efforts to improve the cultural knowledge and foreign lan-
guage proficiency of the teaching force. Second, the gap between the supply of
bilingual and ESL subject matter teachers and the demand of linguistically
needy students is staggering. Without major efforts to narrow the gap, these
students will fail to receive comprehensible instruction or acquire the English

language skills needed to succeed in school and beyond.

HOW LAWYERS, EDUCATORS, AND
RESEARCHERS MIGHT BETTER ADVANCE
EDUCATIONAL REFORM FOR IMMIGRANT
STUDENTS

By definition, the political process works more consistently and more assuredly
for those with power. Power in a political sense comes from electoral clout,
prestige, and wealth. Immigrant scudents generally lack all these. Those most
directly affected by success or failure—the students and parents—-rarely can
vote and almost never can vote with sufficient numbers or unity to make a
significant difference. Poverty being their condition, exercising power through
political action committees or similar manifestations of wealth is not realistic.

What this means is that other sources of strength must be utilized. Fach of
these presents possibilities, but they are limited. On occasion the sheer intel-
ligence of an idea can be reflected in law—at least when it does not appear to
step on too many toes. It is not by accident that Massachusetts (with few
immigrant students) in 1972 was able to pass the first bilingual education law in

the country while Texas waited for a court order in 1980 before passing such a
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law. Thus, while limited by certain powerful realities, good ideas can be trans-
formed into law by the coordinated effort of researchers, lawyers, and commu-
nity leaders. Advocacy organizations familiar with legal processes can and
should look for these opportunities. A research base coupled with the common-
sense support of educators can make a difference.

Intelligent collaborative intervention can influence the regulatory process.
In many agencies there are at least some individuals in leadership positions who
are sympathetic to the condition of immigrant students. While ultimately these
agencies often succumb to promoting the agendas of those with power, there is
the possibility of modest change and/or greater change with the support of the
agency leadership. An example of this process—and its limits—is the effort to
secure a bilingual education regulation from the U.S. Department of Educa-
tion in the late 1970s and early 1980s. After a well-coordinated campaign that
included all the major national origin advocacy groups (which coordinated the
effort) and educators and researchers from throughout the country, the depart-
ment proposed a regulation that would have made bilingual education the law
of the land. Clearly Congress was not going to go along with this. The down-
side—which will not soon be forgotten by the participants of that effort and
their heirs—was a massive political counterattack which not only doomed the
regulation but arguably created a national backlash against specific programs
for immigrant students. A major lesson is that while the administrative audi-
ence might be more receptive to immigrant concerns, the goal must avoid
arousing powerful passion among those with power or must be supported by
others with power.

Joint projects are most likely to succeed. A recent experience in Florida
provides an example. For years, minority educators in Florida had worked to
secure state laws and regulations to improve the educational opportunities of
immigrant students in general, and limited English proficient students in
particular. At the request of a number of these pupils, a legal organization
worked with a range of groups that had previously gone their individual ways. It
became apparent that there were a number of cross-cutting issues—not atways
having to do with language. These groups, which included those with major
African American, Haitian, Mexican American, and Puerto Rican member-
ship, joined to file suit. Because of the breadth of the organization plaintiffs,
and because of the strength of the legal claim, the state immediately sought to
negotiate a remedy. A consent decree, which was far beyond the dreams or reach
of those who had advocated for years, was the culmination of the effort. More

will be said about implementation.
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As with every effort described here, educators and researchers worked with
lawyers to determine the contents of the decree. Yet no one is “pure” in this
process. Some educators and community-based researchers stand to lose from
any change in the system. While there is no formula for addressing their
interests, there must be an effort to mitigate their concerns or only the nar-
rowest legal or political victory can be assured.

Once legal victory is accomplished, the tough part begins—implementa-
rion. If at all possible, remedies for legal wrongs should be negotiated not
imposed. School boards, administrators, and teachers are more likely to imple-
ment a legal mandate effectively when they have been part of the process of
developing the mandate. A court-ordered finding of violation in Denver led to
a negoriated remedial decree that the district leadership presented to the public
as its own; it was implemented more fully and more quickly as a result. Even
when this occurs, and definitely when not, lawyers and advocacy groups will
need to overcome educator resistance to change. The test is to hold the line on
the mandated change while giving school personnel time to adapt to the
change, and to create systems where they are rewarded by successful implemen-
tation. It is interesting that passage of Proposition 187 in California was met by
almost universal condemnation in Texas, which had come to see implementa-
tion of the Plyler requirements as the status quo. This was far different than the
artitude in the late 1970s.

One in six children in the United States today is the child of immigrants.
The sheer magnitude of this demographic reality alone should make the appro-
priate education of these children a pressing national concern. Educators,
researchers, and legal advocates play crucial roles in ameliorating the educa-
tional experience of this growing population of immigrant children.

School reform efforts must be carefully conceived, coordinated, and imple-
mented. It is crucial thac organizations charged with the responsibility of
supporting immigrant educational reform have the resources to reinforce one
another’s efforts. The degree of change in issues and individuals as well as the
localized nature of educational reform requires a high degree of flexibility. A

sense of shared mission and resources is the key to successful coordination on

behalf of these children.

NOTES

The authors would like to thank Joan First of the National Coalition for Advocates for
Students, who was the primary contributor to the section on Barriers to Academic

Success. She also provided helpful critiques of the entire chapter.
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1. While the presence of foreign-born students accounts for some of this change, their
absence would not end it. Forces which change the face of America are also deeply rooted
in young and fertile populations of established U.S. residents.

2. The National Coalition for Advocates for Students (NCAS) study entitled New Voices:
Immigrant Students in U.S. Public Schools (First and Carrera 1988) was national in scope;
the California Tomorrow study, Crossing the Schoolhouse Border (Olsen and Chen 1988),
explored the impact of immigrant students on California schools and the schools’ re-
sponse to the needs of immigrant students in that state. A third study, Newcomers 1
American Schools: Meeting the Educational Needs of Tmmigrant Youth (McDonnell and Hill
1993), was released by the Rand Corporation. The NCAS and California Tomorrow
studies focused on immigrant education issues, examining how schools might change if
they are to better serve this growing and diverse group of students well. These studies used
similar methodologies, which included large numbers of interviews of first-language
interviews with immigrant parents and students, as well as public hearings that generated
firsthand testimony from immigrant students, their parents, and advocates and con-
cerned educators. These studies cast a wide net in their attempts to identity many factors
other than comprehensible instruction which contribute to the school success or failure of
immigrant students. In addition to identifying many service delivery systems which fail 1o
meet the needs of foreign-born students, NCAS and California Tomorrow identified low
teacher expectations for foreign-born children and parents and hostility and harassment
of immigrant scudents by U.S.-born students and adults in public schools, as well as by
some immigrant students from other lands of origin, as major barriers to student aca-
demic success. While the studies by NCAS, California Tomorrow, and the Rand Corpo-
ration have many findings in common, they also differ sharply with regard to certain
other findings, perhaps in part because the Rand study appeared to rely upon analysis of
existing data and policies, interviews with professional educators, and school observations
as primary sources of information. At any rate, the Rand report did not mention low
teacher expectations for newly arrived children of color, or intergroup conflict in the
schools.

3. The degree to which the voices of parents and students of color, U.S. and foreign-born,
have been excluded from the school reform movement of the 1980s and 1990s—and the
degree to which this undercuts the success of local school reform efforts—are chronicled
in several school reform reports (Institute for Educational Transformation 1992; First and ‘
Carrera 1988; Olsen 1995). Mainstream school reformers’ reluctance to embrace the most ;
critical issues to the school success of tomorrow’s diverse students that two of the three
documents were produced by education advocacy organizations, rather than by teacher-

training institutions or mainstream school reform networks.

4. Each case resulted in court-approved consent decrees.

5. Though Proposition 187 is framed in terms of its presumed fiscal savings to the state, its
implementation may prove to be costly. “The state and local governments (primarily
counties) would realize savings from denying certain benefits and services to persons who
can not document their citizenship or legal immigration status. These savings could be in
the range of $200 million annually, based on the current estimated use of these benefits

and services by illegal immigrants. . . . The state, local governments, and schools would
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incur significant costs to verify citizenship or immigration status of students, parents,
persons secking health care or social services, and persons who are arrested. Ongoing
annual costs could be in the tens of millions of dollars, with first-year costs considerably
higher (potentially in excess of $100 million). The measure places at risk up to $15 billion
annually in federal funding for education, health and welfare programs due to conflicts
with federal requirements” (Proposition 187 1994: 52).

6. Supra note s.

7. Available from Multicultural Training and Advocacy, Inc., 785 Market Street, Suite 420,
San Francisco, Calif. 94103.
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